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The Role of the Administrative Judge in Proving the
Administrative Dispute and its Effects: A Comparative Study

Ms. Huda Sultan Al-Athouri
A PhD Candidate in Public Law
Mohamed Al Khamis University - Morocco

In legislation related to administrative articles, proof has a special character represented in having the
administration as a primary party in and administrative claim. Any administration enjoys the privileges
of the public authority that renders it a strong party in the dispute. In fact, in most times, it becomes the
defendant compared to the position of the individual who stands defenseless with no evidence. This
resulted in issuing special rules and procedures for proofing in administrative litigation, the most
important of which are related to the authority of the judge in administrative cases, especially with
regards to the burden of proof.

The study showed that the role of the judge in the elements of proof is two-fold; he exercises a procedural
role related to the preparation and progress of the case together with verifying the validity of documents
and administrative papers, whereas the objective role relates to the extraction of judicial evidence which
contributes to alleviating the general rule of the burden of proof. The most important of those evidences
are deviation from authority, complete knowledge and mistakes in upholding responsibility. This role
also holds important implications, especially with regards to the authority of the judge in this regard, in
addition to his/her positive role through intervention to mitigate the unjust effects of the burden of proof
in the proof phase.

The research concluded with a number of findings and recommendations, the most important of which
is that: the introduction means of proof in civil matters must be to the extent that is commensurate with
the nature of administrative articles governed by the doctrine of free evidence, considering that it is
compatible with the powers of the judge in general, and the administrative proof in particular. The
Yemeni and Moroccan legislators do not adopt this system, preferring as other contemporary legislators
a mixed doctrine as in Egypt. A system that is consistent with evidence in civil cases. This situation
reflects absence of legal text related to evidence in administrative disputes and limited specialized courts
in administrative cases. The Yemeni judiciary is based on the unity of judiciary and litigation, hence
administrative disputes are subject to the civil law and the judge will apply the Civil Evidence Law.

We recommend to the Yemeni and Moroccan legislators to enact a law for administrative procedures
specific to administrative judiciary and separated from the civil procedures law to incorporate all related
issues. Also, it becomes imperative to establish a legal system for proof in administrative cases, as the
application of general rules of proof to the ordinary administrative lawsuit violates the rights of the
parties in the administrative dispute as well as the administrative law itself.

Keywords: Powers of the administrative judge - burden of proof - administration - proof -
administrative litigation - judicial evidence — Imbalance.
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Les Ouvrages

- Vincent et Guichard . (la preuve, est la démonstration de la vérité d'un
fait qui affirme dans une instancer par I'une des ,parties et qui est nie par
l'autre) procédure civile. précis Dalloz 21 ed 1987 N. 1107. p. 910

- Mazeaud et Chabas,(1996) «Lecons de droit civil » tome 1. P :552.

- Louis de Castines, les présomptions en droit administratif, L.G.J, 1991,
pll19.
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